STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 15,196
g
)
Appeal of )
| NTRODUCTI ON

The petitioner is pursuing several clains for relief
agai nst the Departnment of Social and Rehabilitation Services
(SRS) arising froman investigation conducted by SRS into an
incident that occurred in her foster hone. The issue is
whet her the Board has subject matter jurisdiction to

consi der these clains.

PROCEDURAL HI STORY

I n Septenber, 1997, the petitioner received a notice
from SRS that her license to provide foster care in her hone
was bei ng revoked. The petitioner appealed this decision to
t he Human Servi ces Board on Septenber 24, 1997. On Cctober
17, 1998, SRS requested a continuance because a revi ew of
the case by the Comm ssioner of SRS had not yet been
conpl eted. The petitioner did not oppose this continuance.

On January 8, 1998, SRS notified the Board that the
Comm ssioner's review had been conpleted and it requested a
status conference to identify the issues for hearing. A
status conference was held on February 20, 1998. At the
conference SRS explained to the hearing officer that its
decision to revoke the petitioner's foster hone |icense was

based on SRS' s belief that, based on an incident of sexual
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activity that had occurred in the petitioner's hone (not
di sputed by the petitioner), one of the petitioner's own
children was at risk if foster children continued to be
pl aced in her hone.

In response to SRS's position the petitioner identified
certain witnesses, including her child s therapist, that she
mai nt ai ned woul d establish that her child had the ability to
protect hinmself frominappropriate sexual activity that
m ght be initiated by foster children in the hone. The
parties then agreed to continue the matter to allow SRS to
interview those witnesses and to reconsider its position
regarding the petitioner's license in |ight of what those
W t nesses said.

On March 18, 1998, SRS notified the Board that it had
interviewed the petitioner's witnesses and had reconsi dered
its position and would not revoke the petitioner's foster
home |icense. On March 31, 1998, the petitioner inforned
the Board that she still wi shed to have a fair hearing.

The hearing officer held a status conference on May 12,
1998. The petitioner appeared in person and the attorney
for SRS participated by speakerphone. At that time SRS
again stated that it had reversed its decision to revoke the
petitioner's license and that it, therefore, thought the
petitioner's appeal should be dism ssed. The petitioner did
not di spute that her |icense had not been revoked, but in a

ranmbl i ng presentati on she made several clains agai nst SRS,
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of varying specificity, that she stated she wi shed to pursue
through fair hearing. Each of those clains is discussed

bel ow.

DI SCUSSI ON

1. The petitioner requests that SRS "clean" the
records of its investigation of the incident that occurred
in the petitioner's home and expunge any nention of her son
being involved in this incident. SRS has agreed to all ow
the petitioner to viewits file in this matter, but it
submts that the Board cannot order it to expunge its files
regardi ng investigations of foster homes and foster
chi | dren.

The petitioner has problens with the manner in which
SRS investigated the matter, and she apparently believes
that the records of the incident will stigmatize her son;
but, as noted above, she does not dispute that the incident
occurred. Therefore, it does not appear that the
petitioner's request falls under the purview of 33 V.S A >
4916(h), under which a person may petition the Board for an
order expungi ng an "unsubstantiated"” report of child abuse
fromthe SRS child abuse "registry".

The hearing officer is unaware of any other provisions
in the statutes or regul ations regardi ng investigations of
sexual abuse that occur in SRS foster hones, and the

petitioner provided no other |egal basis for her request for
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expungement. 3 V.S. A > 3091(d) provides, inter alia, that
t he Human Services Board: "shall consider, and shall have
the authority to reverse or nodify, decisions of the agency
based on rules which the board determnes to be in conflict
with state or federal |law. The board shall not reverse or

nmodi fy agency deci sions which are determned to be in
conpliance with applicable law.”™ 33 V.S. A > 306(b) gives

SRS the authority to prescribe standards for "records to be
kept and reports to be filed".

Absent any indication that SRS has violated this or any
other provision in its statutes or regul ations, the
petitioner's request to expunge SRS s records in this matter
nmust be deni ed.

2. The petitioner next clainms that SRS, while
allowing her to keep her |icense, does not plan to place any
foster children in her home. SRS denies this, although it
admts that no placenments had been nmade to the petitioner's
home in the few nonths that had el apsed between the tinme of
the reversal of its decision revoking the petitioner's
Iicense and the date of the status conference. Regardless
of when and whether SRS actually places foster children in
the petitioner's hone, the Board has repeatedly held that it
does not have the authority to intervene in placenent
deci si ons regardi ng children who have been placed in SRS

custody by the juvenile court, which has "excl usive

jurisdiction” in such matters. See 33 V.S.A 5> 633 and Fair
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Hearing Nos. 15,108, 9455, and 7809.

The Board has no factual basis not to take the
representations of SRS at face val ue', and no |l egal basis to
order SRS to make present or future foster care placenents.

3. The petitioner demands "letters of apol ogy” from
SRS, one to her and one to the foster child involved,
regarding its actions in this case. Again, there being no
| egal requirement for SRS (or, to the hearing officer's
know edge, for any public agency) to do so, the Board has no
statutory basis to order such relief.

4. The petitioner wants the Board to hold SRS
"responsi bl e" for any future therapy her son nay require as
a result of the SRS investigation that occurred. The Board
has | ong adhered to the wi dely accepted | egal principle that
"danages” are not avail able through the adm nistrative
heari ng process and do not constitute "appropriate relief”
under 3 V.S. A > 3091(d). See, e.g., Fair Hearing No.
12,080. The petitioner nust pursue this grievance in court.

5. As ot her "damages", the petitioner seeks
rei nbursenent from SRS for her costs in establishing

sui tabl e areas of her honme for "crisis beds" and a

'I't should be noted, however, that the petitioner has
indicated that if she does not prevail in this hearing she
wi Il pursue other legal options, including a | awsuit agai nst
SRS. In light of this, it would be difficult to fault a
decision by SRS to refrain from making foster placenents in
the petitioner's hone until all potentially pending | egal
action involving the petitioner has been resol ved.
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"therapeutic bed". She also seeks attorneys fees she

all egedly incurred as a result of these proceedings. For

t he reasons expressed in paragraph 4, above, these requests
cannot be considered "appropriate relief” the Board is
enpowered to grant under its statute. Again, the petitioner
is free to seek redress through the courts regarding these
cl ai ns.

6. The petitioner also demands that SRS provide her
with her son's school records so she can determ ne what the
school told SRS about him SRS has indicated that the
petitioner may review its record of its investigation.
Presumably, this will include any information provided to
SRS by her son's school. |If it does not, however, it is
clear that the Human Servi ces Board does not have any | egal
authority over any school district to nake this information
avail able to the petitioner.? See 3 V.S. A 3091(a).

7. The remai ning conplaints of the petitioner concern
di sputes with internal SRS practices and policies regarding
the adm ni stration of foster honmes. They are:

a. She wants her foster hone adm ni stered by
anot her district office;

b. She wants SRS to submit to an "outside
agency" review of it investigation procedures involving

children with special needs;

*The petitioner may well have other |legal renedies in
this regard under federal and state education statutes.
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C. She wants SRS to wite her a "letter of
recommendati on" that she is a good foster care
provi der;

d. She wants SRS to "counsel"” her as to what she
should do to get SRS to nmake future foster placenents
in her hone; and

e. She wants to be able to "interview' SRS
personnel to determ ne what they know about the
i ncident that occurred in her hone.

These requests are simlarly deened to be beyond the
scope of the Board's statutory authority to order the agency
to do. By law, the Comm ssioner of SRS "nay exercise the
powers and performduties required for effective

adm ni stration of the departnent, and he shall determ ne the
policies of the departnment”. 33 V.S. A > 304(a). Absent an

all egation that there has been a violation of a specific
statute or regulation, the Board has held that it has no
jurisdiction to consider conplaints about specific workers
(see Fair Hearing No. 12,994) and it has simlarly refrained
fromreview ng internal agency policies that do not directly

affect an individual's claimfor benefits or a license. See

3 V.S.A 5> 3091(a) and Fair Hearing No. 15, 218.

ORDER
| nasmuch as the Board does not have subject matter

jurisdiction to address any of the petitioner's remaining
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gri evances agai nst SRS, her appeal is dismssed.
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